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Some Recent Bankruptcy Cases.—The case of Franke, 
6 Chi. Leg. News, 414, in which Mr. District Judge Blatch- 
ford ruled that the gth section of the amendatory bankrupt 
act of 1874, applies only to future cases, and that consequently 
a bankrupt, who had been adjudicated such prior to June 22, 
1874, was not entitled to his discharge unless his estate would 
pay fifty per centum of the claims proved against it, has at- 
tracted considerable attention. We received almost simulta- 
neously with each other, three opinions overruling this posi- 
tion, namely, that of Mr. Justice Miller, Federal Circuit 
Court at St. Louis, in ve King; that of Mr. District Judge 
Lowell, District of Massachusetts, in 7e Griffiths, and that of 
Mr. District Judge Hopkins, Western District of Wisconsin, 
in ve Perkins. These we print elsewhere. The opinion of 
Mr. District Judge Hopkins will attract attention, from the 
fact that he holds that vo/untary bankrupts, who were adjudi- 
cated such prior to the passage of the late act, are likewise en- 
titled to their discharge, without reference to the percentage 
of their assets, or the consent of their creditors, although 
their assets must have paid fifty per cent. of their debts under 
the law as it previously stood, and thirty per cent. under the 
law as it now stands, unless a certain number and value of 
creditors consent to the discharge. 


INJUNCTION BY FEDERAL Courts AGAINST STATE Taxa- 
tion.—The injunction suits pending in the Federal Circuit 
Court at Saint Louis, Bailey v. Atlantic and Pacific Railroad 
Company, ef a/., (ante. p. 418), which have for their object 
the enjoining of the tax collectors along the line of certain 
railroads in Missouri from collecting the taxes lately assessed 
by the state board of equalization, have been exhaustively 
argued at the present term before Mr. Justice Miller, Mr. 
Circuit Judge Dillon and Mr. District Judge Treat. The 
court, without reaching any definite result, made a very im- 
portant order, and laid down a principle applicable to all tu- 
ture cases of this character, which is, in the language of Mr. 
Justice Miller, ‘‘that whenever a party comes into this court 
to ask this court to enjoin the collection of taxes, or the col- 
lection of part of a tax, if there is any part which they admit 
to be due or just, or which the court can see in the statement 
made in the bill ought to be paid, there must be an allegation 
in the bill conforming to the fact, that they have paid it, or 
that they have tendered it ; and it is not a sufficient allega- 
tion to come and say that we are willing, or even that we have 
paid it in to the court, because the state is not to be stayed 
in its revenue, which is admitted to be due in that way ; and 
a party claiming that he will not pay his taxes or any portion 
of them, cannot screen himself during the course of a long 
litigation from paying that which must be paid, and which 
everybody can see must be paid, by setting up a contest over 
that which is doubtful, and which may, or may not, be neces- 
sary to be paid.”’ 

The court made an order applicable to each of the railroad 
companies concerned, by which some sixty per cent. of the 
amounts assessed against each of them is to be paid by the 
second of January next, or the bills will stand dismissed. 


ST. LOUIS, THURSDAY, OCTOBER 8, 1874. 
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Two Raitway Cases.—The recent decision of the Supreme 
Court of Missouri, which we elsewhere print, in Baker v. Chi- 
cago, Rock Island and Pacific Railroad Company, introduces 
into the jurisprudence of Missouri a principle which has been 
settled elsewhere, namely, that where the owner of land, by a 
written or parol license, grants permission to a railroad com- 
pany to construct its road over his land, in consideration of 
an agreement to perform some subsequent act by the railroad 
company, such as the fencing of the track, and in pursuance 
of such license the road is constructed, but the subsequent 
condition is not performed, the land-owner cannot maintain 
ejectment, but can maintain a bill for specific performance 
or an action for damages. The recent decision of the same 
court, in Provost v. Chicago, Rock Island and Pacific Railroad 
Company, which we also print in another place, is similar in 
principle. It holds that where a railroad company has pro 
ceeded under the statute to condemn the land of a land- 
owner, for its roadway, and the land-owner objects to the 
damages assessed, and procures the appointment of a second 
commission, the company, in the meantime, paying into 
court the damages first assessed, and proceeding with the con- 
struction of its road (in pursuance of a provision in its charter 
authorizing it to do so) without further objection from the 
land-owner, the latter cannot, because the second commission 
awarded greater damages, which award was confirmed, and 
which damages the company has failed to pay, maintain 
ejectment for the land thus taken. The principle on which 
this case is made to turn appears to be, that although the pay 
ment of the land-damages is a condition precedent to the 
right of the railroad company to enter upon the land (Wal- 
ther v. Warner, 25 Mo. 277), yet the owner, by permitting it 
to enter without objection, waived his right to pre-payment 
of the damages, elected to rely solely on his remedy to com- 
pel payment, should it be afterwards refused, and created an 
estoppel against himself, which would prohibit him from re- 
covering the premises. In the former case, the doctrine ap- 
plicable to the revocation of licenses is discussed by Mr. 
Justice Wagner with his usual clearness. 


Admiralty Lien for Supplies and Materials in the 
Home Port. 


At the present term of the United States Circuit Court for 
the Eastern District of Missouri, Mr. Justice Miller of the 
supreme court made an important decision on the above sub- 
ject in the case of Taylor v. Steamer Commonwealth, on 
appeal from the district court. The learned judge of the dis- 
trict court held that there might be a lien in admiralty for the 
necessary supplies and repairs for a vessel furnished and made 
in the home port, and the correctness of this view was assented 
to and asserted by Mr. Justice Miller. The district judge held 
that the lien in such a case would not be displaced or defeated 
by reason of an agreement with the material-man by which the 
latter was to furnish security for the advances to the vessel, if 
such agreement was in fact never complied with or security giv- 
en, but on this point his decision was reversed by Mr. Justice 
Miller. Undoubtedly the view of the learned justice is in 
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accord with the spirit which has hitherto pervaded the decis- | Court of Admiralty by the enchroachments of the Court of 
ions of the United States Supreme Court, and was required by | King’s Bench, or such jurisdiction as was possessed by the 
those decisions, but, we may be permitted to observe that it Colonial Vice Admiralty Courts at the time of the American 
has somewhat of the flavor of the common law hostility to | revolution, on whether it was a broad and comprehensive 
| grant, intended to embrace all subjects properly cognizable in 
courts of admiralty, according to the usages of the maritime 
nations of Europe. The last view is strongly urged by Mr. 


admiralty liens. 
In delivering his judgment, which was orally pronounced, 
Mr. Justice Miller, in substance, observed : 


The owners of the boat were residents of St. Louis, and the repairs were 
done in a home port. Our supreme court had decided very many times that 
no admiralty lien existed by reason of repairs and supplies in the home port of 
the vessel, and there is no decision of the Supreme Court of the United States 
reversing or changing that doctrine. But the sentiment of the profession of the 
country—that part of the profession which devotes itself to admiralty practice 
—and the sentiment, he thought, of parties interested in vessels, had been that 
this was not a sound doctrine. It isa doctrine which we have derived from 
the English courts. It is the doctrine of the English courts that no such 
admiralty lien can be had in the home ports of the country. The English 
courts say that a man has a lien while he has possession, and he may have such 
statutory liens as the law of the land gives him, but he has not a maritime lien 
for such services at home. We have heretofore followed that doctrine. It is 
not the doctrine of continental states, and it is not the doctrine of the civil 
law. The doctrine is the other way in continental ports. Our courts have 
held that supplies in a foreign port may be a lien on a vessel, on the ground 
that the owner is not there, and it is necessary these supplies should be made. 
As he had said, there is a strong feeling that the doctrine ought to extend to 
home ports, and a rule of the Supreme Court of the United States prescribed 
for admiralty, which forbids the bringing of suits i# rem for this class of cases, 
has been repealed by the supreme court. He violated no propriety in saying 
that he thought the supreme court repealed the rule, that the question involved 
in these cases might come up for consideration. He had no hesitation in say- 
ing that if there was nothing more than he had stated, that Mr. Taylor had 
repaired the vessel for $20,000, he would affirm the judgment of the district 
court when it gave a lien and order the vessel to be sold to pay it. He 
thought the doctrine would be upheld by the supreme court. He had no 
doubt that the law adopted by the English courts is not the general maritime 
law, and in this country we are governed by the general maritime law as it 
may be gathered from all the maritime nations of the world. ‘The English law, 
on the contrary, had been the result of that conflict between the courts of the 
common law, especially the Court of Queen's Bench, in Great Britain, 
which was jealous of all other courts. He had no hesitation in saying that the 
rule of allowing a lien for repairs ought to be extended to a vessel in a home 
as well as in a foreign port, and this work and labor would have constituted 
such a lien, if the parties had permitted it to rest on the implied result of the 
work and labor done under such circumstances. Unfortunately they did not. 
They entered into a contract, showing on what they did rely. They made an 
agreement with the owners of the vessel before the work was done. The 
agreement was this: That if the repairs did not exceed $10,000, they were to 
be paid for one-half in cash and the other half in endorsed notes. If they 
exceeded $10,000 they were to be paid, one-third in cash and the balance in 
endorsed notes. This showed that there was other security relied on than the 
boat. It was clear that Mr. Taylor, in making the contract, never intended 
to rely on the security of the vessel itself. What was the use of relying on 
the vessel when he had for one-half and endorsed note for 
the other. Having made that contract, he could not rely on the vessel fora 
lien, It must have been the intention to rely on the credit of the vessel in 
order to give the right to an admiralty lien. Here the contract for other 
security shows that he did not intend to rely on the vessel for lien, and he has 
no lien, although the owners failed to keep their contract, to make the pay- 
ment or give the stipulated security. 


cash 


At the request of the learned justice an appeal was prayed 
and allowed to the Supreme Court of the United States, which 
will present to the court for authoritative decision some very 
interesting questions of admiralty law, not now free from 
doubt, and which urgently demand settlement. 


It will be recollected that the first hundred pages of Mr. 
Benedict’s work on Admiralty is devoted to a learned discus- 
sion of the question whether the constitution of the United 
States, in granting to the federal judiciary cognizance of ‘all 
cases of admiralty and maritime jurisdiction,’’ intended to 
grant only such jurisdiction as had been left to the English 


| 





Benedict, and seems to be a favorite one with admiralty law- 


yers. This is the view entertained by Mr. Justice Miller, as 
will be seen from that part of the above abstract where he 
says that ‘‘in this country we are governed by the general 
maritime law, as it may be gathered from all the maritime na- 
tions of the world.”’ 


License to Construct Railroad on One’s Land— 
Non-performance of Condition Subsequent— 
Ejectment. 


ISAAC BAKER v. CHICAGO, ROCK ISLAND AND PA- 
CIFIC RAILROAD COMPANY. 


Supreme Court of Missouri, August Term, 1874. 


Present, Hon. WASH ADAMS, 
‘“ _DaviD WAGNER, 
«Wn. B. Napron, 
*  —H. M. VorIes, 


| Judges. 


1. License to Railway Company to Construct Road on Plaintiff's Land 
—Ejectment.—The plaintiff executed and delivered to the agent of the lessor of the 
defendant, a railway company, a written license to construct its road across his land, 
which license was not to be delivered to the company until it should comply with the 


law in regard to fences, cattle-guards and farm crossings. The company having con- 


structed its road, without objection being made, across the plaintiff's land, and having 
failed to comply with these conditions, the plaintiff brought ejectment. //e/d, that this 
was not the proper remedy. The argreement to construct fences, etc., was a condition 
subsequent, and the plaintiff might maintain a suit for specific performance, or for dam- 
ages. 

The facts are fully stated in the opinion of the court. 

F. H. Shanklin and M. A. Low, for appellant. 

1. The Chicago and Southwestern Railway Company entered 
on the land in controversy and made valuable, costly and perma- 
nent improvements, with the leave, license and consent of the re- 
spondent, who agreed to relinquish his land damages, upon con- 
dition that the company should comply with the law in regard to 
fencing, etc. The conditions in the agreement were conditions 
subsequent and not conditions precedent. The respondent can- 
not now, after he has permitted said company to expend large 
sums of money thereon, recover the land with the improvements, 
because the company failed to fully perform the conditions of the 
contract. He can have the contract specifically performed, or 
may recover damages for the non-performance of it, or he may 
pursue-the remedy that the statute gives—build the fence, gates 
and crossings and recover the cost of the company. Williamston 
and Tarboro R. R. Co. v. Battle, 66 North Carolina, 540; McAu- 
lay v. Western Vermont R. R. Co., 33 Vt. 311; s. c. 1 Redf. Am. 
Rail. Cas. 245 ; Hornback v. Cincinnati, etc., R. R. Co. 20 Oh. St. 
81; Wilson v. Chalfant, 15 Ohio, 248; Knapp v. McAuley, 39 Vt. 
275; Austin v. Rutland R. R. Co., 45 Vt. 215; Boston, etc., R. R. 
Co. v. Potter, 42 Vt. 265; Noyes v. Chapin, 6 Wend. 461; Pusey 
v. Wright, 31 Penn. St. 387 ; Ricker v. Kelley, 1 Greenl. Rep. 117; 
Rerick v. Kern, 14 C. & R. 267; Lefevre v. Lefevre, 4 S. & R. 
241; Taylor v. Waters, 7 Taunt. 374; Blaisdell v. Railroad, 51 N. 
H. 483; Erie v. Delaware, etc., 6 C. E. Green, 283; Goodin v. 
Cincinnati, etc., R. R. Co., 18 Ohio State, 169; B. & O. R. R. Co. 
v. Strauss, 37 Md. 237; Illingworth v. Manchester, etc., R. R. Co. 
2 Eng. Railw. Cas. 136 [*187]|; Greenhalgh v. Manchester and R. 
R. Co., 3 Myl. & Cr. 794; S. c. 1 Eng. Railw. Cas. 68; Winter v. 
Brockwell, 8 East, 308; Hermon on Estoppel, 528; Clavering v. 
Thomas, 6 Ves. 689. 
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2. A parol license executed, frequently amounts to a grant, | suit of an individual who has other adequate remedies not fraught 


and is irrevocable. The expenditure of money or labor by one 
man on the land of another, under a license given by the owner, 


| 
| 


will estop the owner from revoking the license, and wresting the | 


possession of the land from the licensee. A license thus executed 


gives an absolute right, and the licensor will be estopped from re- | 


voking it to the injury of the licensee. A license by parol is as 
irrevocable as a license by deed; in either case the license may be 
revoked before it is executed, but not after. Winter v. Brockwell, 
8 East, 308; People v. Goodwin, 5 N. Y. 568; Huff v. McAuley, 
53 Penn. 206; Rhodes v. Otis, 33 Ala. 578; Dyer v. Connall, 4 
Penn. 353; Bridge Co. v. Bragg, 11 N. H. 702; Liggins v. Juge, 
7 Bing. 682 ; Woodbury v. Parshley, 7 N. H. 237 ; Addison v. Hack, 
2 Gill, 221 ; Bigelow on Estoppel, 527 ; Herman on Estoppel, 437, 
Sec. 439. : 

4. Where one acquiesces in the occupation of his land for the 
construction of a railroad, without prepayment of the land dam- 
ages, upon an understanding or contract for the future payment by 
the company, and the road is constructed and put in operation, he 
cannot afterwards, on failure to obtain payment, maintain eject- 
ment for the land. McAuley v. Western, etc., R. R. Co., 33 Vt. 
341; s.c. 1 Redf. Amer. Rail. Cas. 245; B. & O. R. R. Co. v. 
Strauss, 37 Md. 237; Hornback v. Cincinnati, etc., R. R. Co., 20 
Oh. St. 81; Williamston, etc., R. R. Co. v. Battle, 66 North Caro- 
lina, 540; Kerr on Injunction, 348; Parrott v. Palmer, 3 M. & 
K. 632; Duke of Devonshire v. Elgin, 14 Beav. 530; Duke of 
Beaufort v. Patrick, 17 Beav. 60; White v. Wakley, 26 Beav. 20; 
Keer on Fraud and Mistake, 127-135; Oliver v. King, 8 D. M. 
& G. 118; High on Injunctions, 231, 2% 417; Elmslie v. Delaware, 
etc., 4 Whart. 424; Delaware, etc. v. Raritan, etc., 1 McCart. 445; 
Torrey v. Camden, etc., 3 C. E. Green, 293; Goodin v. Cincinnati, 
etc., R. R. Co., 18 Ohio State, 169. : 

5. The court ought to have declared the law as asked by ap- 
pellants. It was proven by the testimony of the plaintiff's son 
that he knew that the work of constructing the railroad over the 
land in question was going on, and that he made no objections, but 
acquiesced in the act of the company in entering on the land and 
constructing their road, without prepayment of the land damages. 
In the exercise of the right of eminent domain, delegated to them, 
the railroad company had the power to appropriate the land 
against the will of the owner, subject only to his right to prepay- 
ment of his land damages, if insisted on by him. But for the con- 
stitutional limitation on this power, the company might be author- 
ized to appropriate land without making any compensatfon to the 
owner. The prepayment is a condition precedent, made for his 
protection and benefit alone, and he may waive it if he choose. 

When he stood by and saw the work going on and made no ob- 
jection, the railroad company might well suppose that he did not 
insist on prepayment of his damages. 

And the shortest period of clear acquiescence, so as fairly to 
lead the company to infer that the party intends to waive his right 
to present payment, will conclude his right to arrest the claim in 
any such form as to stop the running of the road after it has been 
put in operation, whereby the public acquire important interest in 
its continuance. McAuley v. Western Vt. Rw., supra. 

“Although railroad companies in some respects, resemble pri- 
vate corporations, yet as they are organized for the public benefit, 
the state regards them as matters of public concern. They are 
looked upon by the laws as corporations endowed with capacities 
for the promotion of the public good and for the diffusion of ad- 
vantages to the state as a body politic." Dunn v. North Missouri 
R. R. Co., 24 Mo. 493. 

The people along the line of this road, individually and as mu- 
nicipalities, have important interests in its continued operation, and 
the ejectment of the company from any portion of the line, at the 
suit of the respondent, would be to sacrifice the interests of thous- 
ands of the people of the state in an important line of commerce, 
and interrupt a United States mail route established by law, at the 





with such consequences. High on Injunctions, 231, 2 417; Elm- 
slie v. Delaware, etc., 4 Whart. 424; Delaware, etc., v. Raritan, etc., 
1 McCart. 445; Torrey v. Camden, etc., 3 C. E. Green, 293. 

The statute of frauds can have no application to this case, be- 
cause the company acquire title by exercise of the right of emi- 
nent domain, and not by grant from the owner. When land dam- 
ages can be settled by agreement between the owner and the body 
exercising the right to appropriate, no proceedings to condemn, 
other than the actual appropriation, are necessary or proper. In 
such a case the owner receives his damages and the title passes 
by operation of the sovereign power to appropriate. No release 
is necessary to divest the owner of title. The law of grants be- 
tween individuals is not applicable to such a case. 

It is admitted as a general proposition that a vendee in posses- 
sion, under a contract of sale, who fails to pay the purchase 
But there is no similarity 
between such a case and the one at bar. The relation of vendor 
and vendee does not exist between the parties here, and no such 
No grant for a valuable con- 


money, may be ejected by the vendor. 


relation is set up in the pleadings. 
sideration is alleged or claimed by either party. 

It is not true that the respondent has no remedy by which he 
may recover land damages. If the entry was without his consent 
or acquiescence, he may maintain trespass, in which action the 
measure of damages would be the same as in a proceeding to 
condemn. Mueller v. St. Louis, etc., R. R. Co., 31 Mo. 262 ; Sou- 
lard v. City of St. Louis, 36 Mo. 546. Or he might sue for the value ° 
of the land. 1 N. H. 339; 7 Mass. 202. 

He may have the contract specifically enforced, or may sue for 
the breach thereof. He is pregnant with remedies, all adequate. 

It is not true that a right of easement, such as is claimed by ap- 
pellants, can only be created by deed. In the case of Blair v. 
Smith, 16 Mo. 273, the supreme court held that ‘‘ where the owp- 
ers of contiguous lots mutually establish a boundary line betwee 
them and build up to it, and use and occupy according to it for < 
period long enough to show their agreement and acquiescence, al- 
though less than the period which would be a bar under the stat- 
ute of limitations, they, and those claiming under them, will be 
estopped from afterwards claiming a different boundary.” There 
was no element of fraud or mistake in this case. See also, Lin- 
dell v. McLaughlin, 30 Mo. 28, per Napton, J.: ‘‘ Where a man 
misleads another by his acts or words, so as to cause the expendi- 
ture of money on the part of the latter, the former will not be al- 
lowed to change his assertions or claims to the detriment of the 
person mislead. It is a practical fraud, although no fraud may be 
intended, to permit this to be done.” This was a question of a 
disputed boundary line, involving no misrepresentation or mistake. 
The decision was founded solely on the doctrine of estoppel by 
acquiescence. 

Porter and 7urner, for respondent. > 

WAGNER, J., delivered the opinion of the court. 

This was an action of ejectment to recover possession of a strip 
of land composing a portion of the right of way of the Chicago 
and Southwestern Railway Company, on which the track is located 
and built, and the trains now running. 

The defendant answered, interposing a general denial ; and for 
further answer and defence, stated that during the years 1870 and 
1871, the Chicago and Southwestern Railway Company, a corpora- 
tion duly incorporated and organized under and by virtue of the 
laws of the state of Missouri, located and constructed said road 
from the city of Washington, in the state of Iowa, to the city of 
Leavenworth, in the state of Kansas, which said railroad ran 
through and across the land described in the petition. That after 
said railroad had been located across said land, and before the 
construction thereof had been commenced by said last named 
company, plaintiff, for the purpose of aiding in the construction of 
said railroad, made, executed and delivered to said last named 
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company, a deed of conveyance, granting to the company the real 
estate to be held and used by them for the purpose of constructing 
and maintaining their said road thereon: and that said Chicago 
and Southwestern Railway Company, on or about the first day of 
October, 1870, entered upon said land and constructed their said 
railroad over and across the same, with the knowledge and con- 
sent and license of plaintiff, and continued from that time to oc- 
cupy and use said land for the purpose aforesaid until about the 
gth day of October, 1871, when they leased and demised all of 
their said railroad, and the lands appurtenant thereto, including 
the lands described in the petition, to the defendants. 


That at the time of said leasing said Chicago and Southwestern 
Railway Company were in the possession of said strip of land by 
the acquiescence, leave, license and consent of plaintiff, as well as 
by right of said grant to them, and that being so in the possession 
thereof, they delivered the possession to the defendants who have 
ever since continued to occupy and use the same with said rail- 
road ; that ever since said gth day of October, 1871, defendants 
have been running, and still are running and operating said rail- 
road, and are running passenger and freight trains daily, etc. To 
this answer the plaintiff filed a replication, and the cause was sub- 
mitted to the court without the intervention of a jury. 

The evidence showed that the plaintiff lived near the railroad 
when it was being built; that he made no objection to their build- 
ing the same on his land, and that he proposed giving them the 
right of way if they would fence the road and make cattle-guards 
and crossings within thirty days after the completion of the same. 
It was also shown that the plaintiff executed a relinquishment of 
the right of way to the land in controversy, conditioned that the 
company should comply with the law in regard to fencing, cattle- 
guards and farm crossings, and delivered the same to the agent of 
the company, upon the condition, however, that it was not to be 
delivered to the company till they complied with its terms. The 
relinquishment was never delivered by the agent to the company, 
they having failed to erect the fences and cattle-guards. 


Upon the case as thus made, the defendants asked the court to 
declare the law as follows: ‘1. If the court finds that plaintiff 
acquiesced in the occupation of his land for the construction of 
the Chicago and Southwestern Railroad, without prepayment of 
his land damages, upon an understanding or contract with the Chi- 
cago and Southwestern Railway Company, that in thirty days 
after the completion of their road over plaintiff's land they would 
fence their road where it runs through plaintiff’s land, and put in 
cattle-guards and farm crossings, in compliance with the require- 
ments of the general railroad law of the state, and that the road is 
completed and in operation, even though the court finds that the 
road has not been fenced where it runs through plaintiff's land, he 
cannot recover. 

“2d. If the court finds that plaintiff consented to the occupation 
of the land in controversy, for the construction of said railroad, and 
executed a conveyance of the right of way over the same to the 
Chicago and Southwestern Railroad Company, conditioned 
that said company should, in thirty days after the comple- 
tion of said road over said land, fence said road where 
it runs through plaintift's land, and put in cattle-guards 
and farm crossings, in compliance with the requirements of 
the general railroad law of this state, which said conveyance was 
placed in the hands of John M. McMichael, to be delivered to said 
company if its conditions should be complied with, even though the 
court finds that said company has not fenced said road, as by the 
terms of said conveyance they were required to do, the court 
must find for defendant.”’ 

The court refused to declare the law as prayed for by defendants, 
and then gave judgment for plaintiff. Whereupon the defendants 
bring the case here by appeal. 

It is admitted that the defendants have not complied with the 
conditions upon which the plaintiff authorized them to enter upon 





his land, and build their road, and the only question is whether he 
can treat his permission as an entire nullity and recover the 
premises in ejectment. 

In a case in North Carolina, entirely similar to this, a party pro- 
posed toa railroad company that he would give them the right of 
way to locate their road over acertain portion of his land, provided 
they would open, grade and put in order a street on the part in 
front of his house. The road was built, but the company failed to 
comply with the condition as to opening the street. The party 
afterwards notified the company that unless the condition was per- 
formed within fifteen days he should repossess himself of his land 
covered by the roadbed. The company then applied for an injunc- 
tion to restrain him: from carrying out his threatened purpose of 
repossessing himself of his land, and the court sustained it, holding 
that the opening of a street was not a condition precedent to the 
exercise of the right to locate. In the opinion, the judge who de- 
livered the judgment of the court, remarks: ‘All that was done 
here was done by the consent of the defendant. Neither can there 
be any question as to the right of both parties to the specific per- 
formance of its side of the contract between them. If 
the plaintiff should bring an action for such a purpose, it 
will be entitled to a grant of the right of way upon a 
performance of its side of the contract. And if the defendant desire 
to hasten the company in such performance, he can bring his ac- 
tion, in which he will be entitled to have such performance within 
a reasonable time; or to have the contract rescinded.” Williamston 
& Tarboro R. R. Co. v. Battle, 66 N. C. 540. 

In the case of McAuley v. Western Vermont Railway, 33 Vt. 
311, it was decided that payment of land damages was a condition 
precedent to the acquiring of title by a railroad company of lands 
taken for their road. But where an owner acquiesed in the occu- 
pation of his land for the construction of a railroad,without prepay- 
ment of the land damages, upon an understanding or contract for 
future payment by the company, and the road was constructed and put 
in operation ; he could not afterwards, on failure to obtain payment, 
maintain ejectment or trespass for the land. 

To the same effect is the case of Hornback v. The Cincinnati & 
Zanesville Railroad Co., 20 Ohio St. 81, and Earl of Jersey v. Britton 
Ferry Dock Co., L. R. 7 Eq. 409. Indeed we have been unable, after 
diligent research, to find any authority supporting the action of the 
plaintiff on the facts as developed in this case. 

When plaintiff permitted the company to go on his land and 
construct their road-bed, it amounted to a license to them to do 
that work. The only condition was that they should make fences 
and put in cattle-guards in a certain time after the road was 
completed. This was a condition subsequent, and not a condi- 
tion precedent. The entry under the license was lawful, and under 
such circumstances, after the expenditure of large sums of money 
by the defendants, and making a costly structure, can the plaintiff 
at his mere option and will revoke the license and maintain eject- 
ment ? 

In Rerick v. Coons, 14 Serg. & Rawle, 267, the defendant had 
licensed the plaintiff to erect a structure on the defendant's land, 
by which a stream of water was directed to the plaintiff's mill. There 
was no writing, but the plaintiff had been at expense in erecting 
the structure. The defendant afterwards attempted to revoke the 
license and tore down the structure. The court, speaking through 
Gibson, C. J., held the plaintiff entitled to damages, and say: “ It 
is concluded that a mere license is revocable under all circumstan- 
ces, and at anytime. But a license may become an agreement on 
valuable consideration, as when the enjoyment of it must neces- 
sarily be preceded by the expenditure of money, and when the 
grantee has made improvements or invested capital in consequence 
of it, he has become a purchaser for valuable consideration.” 

In this court in the case of Fuhr v. Dean, 26 Mo. 116, the prin- 
ciple is thus laid down: ‘A mete license may exist by parol, and 
ordinarily is not assignable, and is revocable unless it has been 
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executed and the party has incurred expense on the faith of it, so 
that he would be injured by the revocation. 3 Kent, 452; Pierpont 
v. Barnard, 2 Selden, 279; Wood v. Leadbitter, 13 Mees. & Wells. 
838. 
been executed, so as to permit acts done under it to be treated as 
trespasses ; and though sometimes it may not be easy to ascertain 
the point of time at which a parol license may be revoked, when it 
is no longer executory, and the licensee has expended money on 


it would create a permanent interest in land. It may be, however, 
that where acts have been performed upon the faith of a license, 
the party giving it may be equitably estopped from revoking it, to 
the injury of the other party, but the estoppel will be limited by 
the injury it is invoked to prevent.” 

A license is an authority or power, and marked with the inci- 
dents that usually accompany powers. Among these may be 
mentioned the right of revocation at any time, at the will or pleas- 
ure of the person creating the power, or granting the license. 
the doctrine that a power may be recalled at the pleasure or discre- 
tion of the donor ceases to apply when the power is coupled 
with an interest, or is necessary to the possession or enjoyment of a 
right or title arising from the act or contract of the person who cre- 
ates the power. 

Messrs. Hare and Wallace, after a most thorough and exhaustive 
review of the cases bearing upon this subject, deduce the follow- 
ing conclusion: ‘‘ From the cases which have been cited, we may 
deduce two things: one, that a license will be a full 
for the acts done under it, even where they consist in the 
of an authority or privilege on land, and would, if repeated under an 
undefeasable right be in effect an estate oreasement : the other, that 
a license cannot be revoked or withdrawn so long as it is essentia 1 
to the possession or enjoyment of a vested right or interest which 
has been created by the licensor, or placed with his assent in a 
situation where the continuation of the license is essential to its en- 
joyment. These inferences obviously result from the general rule, 
that no one can recall a promise, or delaration made with a view 
to influence the course of another, after he has acted upon it ; and 
thus place himself ina position where he must necessarily suffer if it 
be withdrawn. An equitable estoppel arises under these circum- 
stances to prevent the legal title from being used as a means of in- 
justice. 2 Am. Leading Cases, 5th Ed. 569; 2 Smith’s Leading 
Cases. 5th Am. Ed. 761. 

In the present case the defendant entered upon the land of the 
plaintiff with his consent and license, and made valuable, costly 
and permanent improvements. There was an agreement to relin- 
quish the right of way on condition that the company should 
comply with the law in regard to fencing and making cattle- 
guards, in a certain time after the road should be completed. This 
condition was not to be performed until after the road was finished 
and all the expenditures made. It would now be an act of great 
injustice to allow plaintiff to use his legal title in the manner con- 
templated by this suit. He had the right to annex whatever con- 
ditions he pleased upon his grant. He could have insisted upon 
the payment of damages before the company acquired any right to 
proceed with their work upon the land, or that they should have 
erected the fences, in the first instance, but when he gave them 
leave and license to do what they did, in consideration of their per- 
forming a subsequent condition, he cannot now bring ejectment 
and oust them from the possession. The interest was created by the 
licensor, and its enjoyment cannot be revoked in this way. The 
remedies for the plaintiff are adequate and ample. He may bring 
his bill for specific performance, and he may recover damages ; or 
he may proceed to build the fences, cattle-guards and crossings, 
and compel the company to pay therefor. 


exercise 


The court below erred in its rulings, and the judgment should be 
reversed and the cause remanded. 


But. 


justification | 


The other judges concurring, except Judge Sherwood, who is 
absent. JUDGMENT REVERSED, 


* * * * A license cannot be countermanded after ithas | Bankrupt Aee-Diachate ot  weaneupe-weediel 9 
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l. /are KING. 
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ber Term, 1874. 
Before Mr. Justice MILLER. 


The ninth section of the amendments of 1874 to the bankrupt act, which relates to the 
discharge of bankrupts, applies to cases pending at the time that act took effect, as well 


as to cases thereafter commenced {Denying ve Franke, 6 Chicago Legal News, 414.[ 


The bankrupts applied to the district court for a certificate of 
final discharge, upon the following facts: 

On August Igth, 1870, a creditor's petition was filed against said 
bankrupts as co-partners, on which, August 26, 1870, an adjudica- 
tion in bankruptcy was made upon the ground of suspension of 
payment of commercial paper, more than fourteen days. An as- 

The administration of 
1873. The assets of the 
estate, which amounted to $575.60, cash, were received and dis- 
bursed by the assignee. No dividend was paid on unsecured debts. 
A secured debt for $250 was proved and paid. Unsecured debts 
aggregating $1,222.39 were proved and allowed. 


signee was elected September 23d, 1870. 
26, 


All the debts proved were contracted subsequent to December 
31st, 1868. Upon all, said King was liable as principal debtor. 
June 30, 1874, King filed, in the usual form, his petition for final 
discharge, which was referred to the register for his action in the 
premises, and thereupon a hearing was ordered and held upon 
said petition on the 13th day of July, 1874, after due and adequate 


| notice by mail, and publication in the usual form as prescribed by 


law, to all creditors and others in interest. On that day the oath 
before final discharge, duly taken by said King, was filed, his last 
examination was passed, but no consent in writing of his creditors 
was filed, nor was any opposition made or entered to his applica- 
tion. 

The district court, fro forma, refused to grant the discharge, and 
the bankrupt brings the matter before this court for review under 
the second section of the bankrupt act. 

G. F. Maury, for the bankrupt. 

Mr. Justice MILLER, orally delivering the opinion of the court, in 
substance, said: 

It is conceded that the bankrupt should have a discharge unless 
the tact that his assets did not equal fifty per cent. of the claims 
proved against his estate disentitles him to his certificate, and this 
depends upon the construction to be given to section g of the act 
of 1874. In cases of involuntary bankruptcy commenced since 
that act took effect, it is clear Congress intended that the bankrupt 
should be discharged without respect to the amount of assets as 
compared with the amount of debts. But the enquiry here is, does 
this gth section apply to cases commenced before the act of 1874 
took effect and not then concluded, as well as to cases thereafter 
commenced? In my judgment it does, and the bankrupt who 
brings this petition is entitled to his discharge. 

I have been shown an opinion of Judge Blatchford, in the mat- 
ter of Franke, prepared with his usual care, in which a different 
conclusion is reached. His reasoning is ingenious, but, as it seems 
to me, somewhat artificial and not at all satisfactory to my mind. 
I think the general rule is that such remedial provisions do apply 
to pending cases, unless there is something to show that the legis- 
lature intended to exclude them, and I can discover no such inten- 
tion in the gth section, or any part of the act of 1874; and this 
conclusion is very much fortified by the express repeal of the pro- 
vision in the original act requiring fifty per centum of assets, and 
by the consideration that the ninth section of the act of 1874 
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covers the whole ground and provides for both voluntary and in- 
voluntary cases. Let it be certified to the district court that the 
bankrupt is entitled to his final certificate of discharge. 

ORDERED ACCORDINGLY. 


Il. Jw re GRIFFITHS. 
United States District Court, District of Massachusetts, 
Before Hon. JoHN LOWELL, District Judge. 


Bankruptcy—Discharge.—In cases of involuntary bankruptcy pending on the 22d 
day of June, 1874, as well as in those since commenced, the bankrupt, if otherwise en- 
titled thereto, is to have his discharge, irrespective of the assent of his creditors or the 
amount of his assets. [{Overruling re Franke, 6 Chi. Leg. News, 414.) 


LoweLL, J.—The question presented by the register’s certificate 
is whether section g of the act of June 22, 1874, applies to pending 
cases. It was settled by several decisions in Massachusetts, that 
such amendments of the law did affect all cases. Er farte Lane, 
3 Met. 213; Eastman v. Hillard, 7 Met. 420; ve Bartlett, 8 Met. 72; 
Eddy v. Ames, 9 Met. 585. But as the law has been pronounced to 
be otherwise in relation to this statute, in an able opinion of Judge 
Blatchford’s, I feel-bound to give briefly my reasons for agreeing 
with the earlier decisions. 

Section g says, in substance, that in cases ef compulsory bank- 
ruptcy, the provisions of the former laws requiring the payment of 
a certain proportion of debts, or the assent of a certain number of 
creditors, as a condition of a bankrupt’s discharge, shall not apply; 
but if otherwise entitled, he is to have the discharge without such 
payment or assent. And in cases of voluntary bankruptcy no dis- 
charge will be granted to a debtor whose assets shall not be equal 
to thirty per centum of the debts proved against his estate, upon 
which he shall be liable as principal debtor, without the assent of 
at least one-fourth of his creditors in number and one-third in value. 
and the provision in section 33 of the principal act requiring 
fifty per centum of such assets, is hereby repealed. 

It is plain, I think, that the section, on the face of it, applies to 
all cases in which a discharge is applied for after the passage of 
the act. It was so explained to the house of representatives by Mr. 
Tremain, who had the bill in charge, (Congressional Record, June 
17, 1874, p. 60), and the words are almost precisely like those of the 
statute which was so construed in ex farte Lane, 3 Met. 213, in 
which Wilde, J., speaking for the court, said: ‘ This court can 
have no authority to grant a discharge against a prohibition in the 
statute.”’ And the other cases cited are similar, In all, the law was 
changed without any express application to future or past cases, and 
the court unhesitatingly applied it to both clases. This construction 
is aided by the express words of repeal which are found in sections 
gand 21. The repeal is unqualified, and I know of no rule which 
will authorize me to limit the scope of the enactment of repeal, un- 
less it were, indeed, to save the rights or titles already vested. 


And this brings me to what I venture to call the fallacy that such 
a change in the bankrupt law is retroactive if it is made to affect 
pending cases. A law which discharges debts already contracted, 
may well be called retroactive; and this law, if retroactive at all, 
would be so not merely as to cases begun, but as to contracts en- 
tered into before its passage. But it is well settled that a mere modi- 
fication of the conditions upon which a discharge shall be granted 
to bankrupts, is not retroactive. ‘‘It is clear,”’ says the eminent 
jurist already quoted, ‘‘ that the appellant had no vested right to a 
discharge at the time of filing his petition. Such a right could be 
acquired only by proving, at the time of applying for a certificate 
of discharge, that he had in all respects complied with the provi- 
sions of statutes 1838 and 1841 (the latter of which was passed 
after he had been adjudged an insolvent), by which only a right 
could be acquired. The latter statute, therefore, is not to be con- 
sidered a retrospective act, disturbing vested rights, but as alto- 
gether prospective in its operation, although it (the discharge) 





might depend, in some case, upon acts done before it took effect.’ 
3 Met. 215. 

The statute in ex parte Lane was much more like a retrospective 
act than is that of 1874, because it actually deprived the 
insolvent of a discharge for a preference given before the act went 
into operation. This law neither creates new frauds nor relieves a 
bankrupt from the consequences of any which he has committed, 
but merely lightens somewhat the arbitrary conditions before im- 
posed on honest bankrupts as a preliminary to obtaining a certificate . 
Such a law is always held to be remedial. In re billing, 2 B. R., 
161; Revere v. Newell, 4 Cush. 587. 

It is said that one section of the amended act explicitly declares 
its applicability to pending cases, and another limits itself to cases 
begun after a certain day. This is true of those sections. But 
most of the sections leave the matter to interpretation, and must be 
judged by the subject-matter. Thus, section fourteen says that all 
proceedings may be discontinued on the assent of a majority of 
the creditors. There can be no doubt that this covers all cases, 
whether begun before or after June 22. To settle a case’ in that 
way may disappoint some hopes of creditors, but it is remedial, 
and disturbs no vested rights. So of the section now under consid- 
eration. The words seem plain tomy apprehension ; and the cases 
cited show how such laws have usually been understood. 

I do not mean that there may not be many pending cases which 
have passed the stage at which the law would be applicable to 
them, in which, for instance, the debtor or the creditors may have 
been already entitled to a decree, which only remained to be form- 
ally pronounced when the new law went into operation. But, 
speaking generally, I say that the law was prospective, and applied 
to all cases in which the actual right had not been acquired, and 
that all inconsistent acts are unconditionally repealed. 

A®’much more difficult question, in my judgment, may arise in 
respect to voluntary cases, namely, whether the assent referred to is 
that of the given number and value of all creditors who have 
proved their debts, or only of those to whom the bankrupt is liable 
as ‘principal debtor; but as this is a compulsory case, that point 
need not be decided now. DISCHARGE GRANTED. 

Nore.—The difficulty which the learned judge suggests, arising out of 
voluntary cases, is solved by Mr. District Judge Hopkins, in the following 
opinion. 


Ill. Jw ve PERKINS e7@ ad. 


United States District Court,; Western District of Wisconsin, 
September 26, 1874. 


Before Hon. JAMES C. HopkINs, District Judge. 


1. Discharge of Bankrupt—Amount of Assets—Consent of Creditors.— 
From the fact that section 9 of the amendatory bankrupt act of 1874 repeals the provi 
sion of section 33 of the original act, which prohibits the discharge of the bankrupt un- 
less his assets pay fifty per cent. of the debts proved against his estate, or unless a ma- 
jority in number and value of his creditors consent ; and from the further fact that this 
repeal carries with it the repeal of section 1 of the act of July 27, 1868 (15 Stat. 227), 
and also of section 1 of the act of July 14, 1870 (16 Stat. 276), by which section 33 of the 
original act was amended ; and from the further fact that the remaining provisions of 
section g of the amendatory act of 1874, which provide that in cases of compulsory 
bankruptcy, the bankrupt shall be entitled to his discharge without reference to the 
amount of his assets or the consent of his creditors, and that in cases of involuntary 
bankruptcy, the bankrupt shall not be entitled to his discharge unless his assets shall be 
equal to thirty per centum of the debts, or unless he shall have the consent of one- 
fourth in number and one-third in value of his creditors,—are prospective only and donot 
apply to pending cases ;—#t is he/d, that bankrupts, both in voluntary and compulsory 
cases commenced before the 22d day of June, 1874, may be discharged, without refer- 
ence to the question of the amount of assets, or the number of creditors assenting, pro- 
vided they comply with the law in other respects. {Affirming in part, and denying in 
part, ve Franke, 6 Chi. Leg. News, 414.) 


.¢ 
2. Effect of Debts Contracted Before the First of January, 1869.-- 
But although the acts of 1868 and 187» ‘above stated) may not be repealed, yet as to 
debts contracted before the 1st day of January, 1869, the bankrupt is entitled to his dis- 
charge without reference to the amount of his assets. [Acc. Re Franke, 6 Chi. Leg. 
News, 414.] ’ 


3- Effect of Renewal Notes.~In fixing the time when the debt was con- 
tracted, if notes have been given in renewal of other notes, the debt will be deemed to 
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have been contracted from the date of the original transaction, and not from the date of 
the renewal notes. 

3- . “Security Debts.—Where the debtors opposing the discharge 
were sureties on the original notes made before the rst day of January, 1869, as well as 
upon the renewal notes made since that date, they do not (whichever way the statute 
be construed) occupy a position to insist on the payment of any portion of the debt of 
their principal (a voluntary bankrupt) before he can be discharged. 








The case is stated in the opinion. 


Cassody & Carpenter and Geo. B. Smith, for bankrupts; Orton, 
Keyes & Chynewoth, for creditors. 


Hopkins, J.—The above named bankrupts, who were adjudged 
such, on their own petition, in March, 1873, in January last filed a 
petition for their discharge. Parker & Stone, twoof their creditors 
opposed it, on the ground: Ist, that their assets did not amount to 
50 per cent. of their debts; and, 2d, that they had not the assent of 
a sufficient number of their creditors. These objections, although 
filed before the recent amendments, were not brought to a hearing 
until after; and, as a matter of course, the first question which 
arose was as to the effect of those amendments. The counsel for 
the creditors claimed that the amendments applied and had 
changed the prior conditions upon which a discharge might be 
granted, and maintained that under section 9, of the act of June 
1874, these bankrupts, as these proceedings were voluntary, 
could not be discharged unless their assets were equal to 30 per 
cent. of their debts, or the prescribed number of their creditors 
had filed their consent thereto ; that the other exceptions in sec- 
tion 33 of the original act, as amended, were repealed, and that 
it was now immaterial when the debts were contracted; that no 
discharge could now be granted unless the assets equaled 30 per 
cent, of all debts. 


7:7? 


These various positions were controverted by the bankrupts’ 
counsel. So it becomes necessary, first to determine whether the 
provisions of section g of the act of 1074, apply to cases pending, 
where an adjudication had been made before that act passed. On 
this question I am assisted by the opinion of Judge Blatchford 
in ve Franke, 6 Chi. Leg. News, 414. In that case he holds that 
this‘section (g) is prospective only, that its provisions do not apply 
to pending cases, and, that the provisions upon the same subject 
in the prior acts, are not repealed by section 21 of the act of 1874, 
as to pending cases, because (he says) the provisions (of section 
g), ‘‘ have reference only to cases commenced after the passage of 
the act of 1874.” 


The conclusion that section 21 does not repeal the prior statutes 
as to pending cases, is incontrovertible, provided section g does not 
apply to such cases, for there would be no inconsistency between 
the acts unless they both applied to the same case or cases. So 
when it is settled that the last act refers only to future cases, it fol- 
lows as a necessary sequence that the former acts are not repealed 
as to pending cases. I fully concur with the learned judge in his 


interpretation of the amended act, and agree with him that the pro- | 


visions of the gth section apply only to cases commenced after its 
passage. His views are in accord with those | expressed in Ham- 
lin v. Pettibone, 1 vol. Central Law Journal, page 404, same case, 
10, N. B. R. 173, in construing another provision of the act of 1874. 
I held in that case that section eleven applied to cases commenced 
after the passage of the act, and was not intended to apply to cases 
pending when passed, so as to make contracts valid that were void 
by the terms of the prior statutes (Hackly v. Sprague, 10 Wend. 
113; Morton v. Rutherford, 8 Wis. 298; 2 Wis. 2371;) and that the 
repealing clause in section twenty-one was inoperative, except as 





| 
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bankruptcy zew pending or to be hereafter pending,”’ from which, 
as well as from sections toand 12, it is fair to infer that the general 
provisions of the act were not intended to apply to pending cases. 
The general rule is that statutes are to have a prospective operation. 
In Harvey v. Tyler, 2 Wallace, 347, it is said ‘that it is a rule of 
construction that all statutes are to be considered prospective, 
unless the language is exfress fo the contrary, or there is a neces- 
sary implication to that effect."". And in United States v. Heth, 3 
Cranch, 413, that ‘‘ words in a statute ought not to have a retro- 
spective operation, unless they are so clear, strong, and imperative 
that no other meaning can be annexed tothem, or unless the intent 
of the legislation cannot be otherwise satisfied. Sohn v. Waterson, 
17 Wallace, 596.° The act of 1874, construed according to these 
rules, must be held to apply to future cases except when otherwise 
provided. 

If this was all there was of the gthsection, I should hold that 
the provisions of the prior law in reference to the conditions upon 
which a discharge could be granted, were still in force. This sec- 
tion, in the first place, provides, thatin involuntary cases, the pro- 
visions of the original act, and of the amendments and supple- 
ments thereto, requiring the payment of any proportion of the 
debts by the bankrupt as a condition of his discharge, shall not 
apply, but that he may be discharged the same as if he had paid 
the required amount or had procured the consent of the requisite 
number of his creditors thereto. 

Butthese provisions, according to our construction, only apply to 
cases commenced after the passage of the act, and do not authorize 
a court to order a discharge in pending cases without a compliance 
with the provisions of the prior statutes. 

The next provision of the section (g) applies to voluntary cases, 
and reduces the value of assets from fifty to thirty per cent. and the 
proportion of creditors from one-half to one-fourth, to entitle a 
party to a discharge. ' 

But this provision, like the preceeding one, only applies to future 
cases and does not affect the law as to existing cases. If this were 
all there was of the section, | should have no hesitancy in holding 
that the power of the court in granting discharges in pending cases 
was not changed. But itis not all. After prescribing these new 
conditions as to future cases, it reads, ‘‘ and the provision of section 
33 of said act of March 2, 1867, requiring fifty per cent. of such 
assets is hereby repealed.” This cannot be treated as mere tau- 
tology. It must have some significance. It is true that section 33 
had been amended by the act of July 27, 1868, 15, U.S. Stat. at 
L. 227, by inserting, among other things, in lieu of the word “ pay,” 
the words “equal to,’ but the fifty per cent. clause was retained. 

The same section was further amended by the act of July 14, 
1870, 16, 7d. 276, by declaring that the second clause of section 33, 
of the act of 1867, as amended by the act of 1868, should not apply 
to debts contracted prior to the first day of January, 1869. 


Now, it seems to me that the obvious intention of this repealing 
clause in section g, was to repeal the existing law requiring assets 
of the value of fifty per cent. of debts as a condition of obtaining 
a discharge. Unless this was the intention of Congress, the clause 
is destitute of meaning or operation. It is an express repeal of the 
provision of what was evidently supposed by Congress to be the 
law. It is different from the repealing clause in section 21, which 
depends wholly upon repugnancy. Judge Blatchford construed it 
as only repealing the section as originally passed, leaving the act 
of 1868 amending it in force. I think such construction too strict, 


| . . . - . 
to cases where the provisions of the amended act applied, and | and as not carrying out the palpable intention of Congress. _ It vir- 
that as those provisions, then under consideration, did not apply to | tually nullifies the whole effect of the clause. 


pending cases, the prior statutes were in force and unaffected by 
the repealing clause of the amended act. 


Technically, the 33d section of the act of 1867, in such respects 
as it had been changed by the amendatory act of 1868, had been re- 


The learned judge, ir his opinion, referred to section 17, not | pealed; sothat unless the clause can be construed as embracing not 
noticed by me, as bearing upon the question as to what cases Con- | only the original section and its amendments or ‘the section as 


gress intended the provisions of the amended act to apply. 


In | amended,” as it is spoken of in the act of July 14, 1870, it really 


that section it is enacted that ‘its provisions shall apply to cases of | has no significance or operation. 
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It was unnecessary to insert such a clause for the purpose of giving 


effect to the 30 percent. clause which preceded it, for that being in- | 
consistent with the 50 per cent. clause in the prior statutes, was re- | 


pealed by implication, so that unless it repealed the 50 per 
cent. requirement in the prior acts, I do not see that any effect can 
be given to it, which is contrary to all rules governing the construc- 
tion of statutes. It is uniformly held to be the duty of courts to 
so construe a statute as togive effect to every part and clause if possi- 
ble, and in this case effect can only be given to this clause, by 
holding that the repeal covers the 50 per cent. clause in the original 
section, and in the amendments of 1868. 

I am, therefore, constrained to differ with the learned judge upon 
the meaning of this repealing clause, and must hold that the repeal 
of the provision, ‘‘ requiring 50 per centum of such assets,’’ applies 
to the amendatory act of 1868, as well as to the act of 1867. 

The changes made by the act of 1874 are clearly in the interest 
of the debtor, and may be regarded as a disapproval by Congress 
of the energetic provisions of the original act as to him, and as ex 
pressive of its intention to relieve him of many of its requirements, 
among which the conditions imposed upon his obtaining a dis- 
charge, were perhaps the most embarassing. Having been often 
needlessly thrown into bankruptcy and ruined in business, it was 
not unnatural to increase the facilities for his discharge, by authoriz- 
ing the court to order a discharge without reference to the amount 
of his assets in cases theretofore commenced. As the creditor 
had previously possessed great facilities for proceeding against him, 
it is apparent that Congress meant to give him increased facilities 
to obtain his rights, a discharge. This seems to be the spirit and 
meaning of the act of 1874; and I therefore hold that parties in 
both voluntary and involuntary cases, commenced before the 
22d of June, 1874, may be discharged without reference to the 
question of the amount of assets, or the number of creditors 
assenting, provided they comply with the law in other respects. 


But if I am wrong in this view, there is another answer to the 
objections interposed. If the statutes of 1868 and 1870 are in force, 
they do not include debts contracted before the 1st day of January, 
1869. The claims proved up by the creditors opposing the dis- 
charge, are upon notes dated since that time, but the evidence, on 
the hearing, showed that they were given in renewal of notes 
given for a debt contracted before the Ist day of January, 1869. 
Now when was the debt contracted—when the renewal notes were 
given or when the liability was incurred? Notes are butthe evidence 
of a debt, and the holder may surrender them and recover on the 
original consideration at his option. They are presumptively but 
an extension of the time of payment. Cole v, Sacket, 1 Hill, 516. 
The Kimbal, 3 Wallace, 37. The relation of debtor and creditor is 
considered for remedial purpose as having existed from the origin 
of the liability, and on application for a discharge, a bankrupt 
should be allowed to show when the debt originated or was con- 
tracted, and if before the Ist of January, 1869, I don't think a note 
given after that time would bring it within the category of a debt 
contracted after that date. 

But it is insisted that this is not a complete answer to the objec- 
tion, as the opposing creditors, Parker & Stone were sureties for the 
bankrupts upon the notes, and have paid them and proved their 
claims as suretiesthereon. This is so, but the evidence shows also 
that they were sureties upon the original notes given before the Ist 
of January, 1869. The proof also shows that they did not pay 
until after January, 1869, and that they have proved their claim, as 
of the date of payment, and they insist that as between them and 
the bankrupts the debt must be considered as contracted at that 
time. 

Section 19 of the bankrupt act authorizes sureties, endorsers and 
persons liable for the bankrupt, to prove the debt for which they are 
liable, when not proven by the creditor, without first paying it, and 
such debts being provable are released by the discharge. Now 
does the payment change the relation of the parties? A. surely 





cannot sue his principal at law until he has paid, and in such case, 
the suit is not upon the note but for money paid at the request of 
the principal. But! the contract that the principal will pay the 
surety, if he has to pay the debt, arises at the time of making the 
instrument. The promise is implied from the request and signing. 
The obligation ofthe principal arises when the surety becomes liable 
for his debt. Stedman v. Martine, 15 East, 427. The surety’s 
right of action is not complete until he pays; so the statute of limi- 
tation does not begin to run until that time. This liability of the 
principal is recognized by the bankrupt act in the provision that 
allows him to prove the claim before payment. I therefore hold 
that within the meaning of the bankrupt act, the liability of the 
principal to his surety must be considered as having been contrac- 
ted when the instrument was signed. 

This conclusion is supported by the cases of Mace v. Wells, 7 
Howard, U.S. R. 272; Baker v. Vasse, 1 Cranch, C. C. R. 194; 
Craft v. Morse, 4 Comstock, 604, and Van Landan v. Coribie, 8 
Taunt. 550, 3 B. & Ald. 13. As in this case the signing was before 
January 1, 1869, it necessarily follows that the opposing creditors 
do not occupy a positior to insist upon payment of any portion of 
their debt before it can be discharged. Their objections are over- 
ruled and DISCHARGE ORDERED. 
Taking Land for Railroads—Ejectment on Failure 

to Pay Damages—Waiver—Estoppel. 


PROVOST v. CHICAGO, ROCK ISLAND AND PACIFIC 


RAILROAD COMPANY. 
Supreme Court of Missouri, August Term, 1874. 


Present, Hon. WASH. ADAMS, 
+4 DAVID WAGNER, | 
‘  —W.B. Napron, { 
4 H. M. VoriEs, 


Judges. 


1. Taking Land for Railroads—Failure to pay Damages—Ejectment.— 
Although the payment of the compensation fixed in the mode pointed out by law is a 
condition precedent to the right of a railroad company to enter upon the land of another 
for the purpose of constructing its road thereon, yet if the owner allows the company to 
enter upon his land and construct his road thereon without objection, he cannot after- 
wards maintain ejectment to expel it therefrom. 

2. Case in Judgment.—Where the charter of a rail- 
road company provided that if, in condemning land for the roadway, the owner should 
be dissatisfied with jthe award, the company might, after the viewers had made their 
report, by tendering to the owner and paying into court the damages by them assessed, 
proceed with the construction of their work, as fully as if no disagreement had arisen ; 











and where a jury of viewers reported the damages at $75, and, the owner objecting, 
other viewers were appointed, who afterwards assessed the damages at $175, which 
second assessment was confirmed by the court; and where the company, upon the com- 
ing in of the report of the first viewers, paid into court the amount of damages by them 
assessed, and thereupon entered upon the land and proceeded with the construction of 
their road across the same, the owaers not objecting to such entry ; and such road haye 
ing been constructed and public travel established over it, and the company having 
failed to pay the increase of damages fixed by the second jury ;—/t 7s Ae/d, that the lande 
owner cannot maintain ejectment. By permitting the company to enter without prepay- 
ment of the land-damages, he waived his right to the remedy by ejectment, and elected 
to rely solely on his remedy to compel payment of the damages. 


The facts are fully stated in the opinion. 

F. H. Shanklin and M. A. Low for appellants; S. H. Corn and 
Thomas E. Turney, for respondent. 

WAGNER, J., delivered the opinion of the court. 

This was an action of ejectment to obtain possession of a part of 
a lot in the town.of Cameron, upon which the Chicago and South- 
western Railway had constructed its road. 

The defendant in its answer, alleged that during the years 1870 
and 1871, the company located and constructed its road over the 
land described in the petition, and on the 23d day of February, 
1871, commenced the necessary proceedings in the circuit court 
to obtain the right of way over said land; that commissioners 
were appointed to assess the damages sustained by the plaintiff, 
by reason of the appropriation of the land to the use of the com- 
pany; that onthe 4th day of March, 1871, the commissioners re- 
ported the damages to be the sum of seventy-five dollars, which 
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sum of money the company paid the clerk of the court for the use 
of the plaintiff ; that exceptions to the report were duly filed by the 
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plaintiff, and the report was set aside, and other commissioners ap- | 


pointed to re-assess the damages, at the August term of court ; that 
upon the 15th day of March, 1871, the railway company entered 
upon the land and proceeded to construct its road thereon, and did 
construct its road, and continued to occupy the same until October, 
1871, when it leased its whole line to the defendants, who have 


had possession and been running regular trains thereon ever since. | 


The replication stated that the commissioners appointed to re- 
assess the damages, report the same at one hundred and seventy-five 
dollars, and the court at its August term thereof, for 1872, con- 
firmed the report in favor of the plaintiff, and against the company 


| 


for that sum, and made an order, conditioned upon the payment of | 
the judgment, that the right of way over the land, for the use of | plaintiff appealed from the award of the commissioners, and a re- 


the road, should vest in the company. It was admitted that the 
amount assessed by the last commissioners had never been paid. 
The court then declared the law to be for the plaintiff and gave 
judgment accordingly. ; 

The charter of the company under which the proceedings for 
condemnation were had, ‘provides, that the persons appointed to 
view and value the lands, shall file their report in the office of the 
clerk of the circuit court, of the county in which the landis situated, 
and if no valid objections are made to the report, the court shall 
enter judgment in favor of said owner, against such company, for 
the amount of the damages assessed, and shall make an order vest- 
ing in the company the title to the land; that objections to the 
report must be filed within ten days after filing the report, which 
objection the judge may examine and confirm, or set aside the 
report and appoint three other viewers, who shall proceed in the 
same manner until the report is confirmed ; provided, in order that 
the progress of the work may not be impeded, after the viewers have 


| 
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ing was had. Itis very clear from the record, that the plaintiff was 
cognizent of all the facts, and knew every step taken by the com- 
pany in regard to the location, construction and operation of the 
road over his property. He made no objections whatever to any- 
thing that was doncin that report, only objecting to the report of the 
commissioners, on account of the inadequacy of the assessment. 
He pursued the statutory course, by having new commissioners 
appointed, but then his interference 
ceased. 

The case of McAulay v. Western Vermont Railway (33 Vt. 311), 
is strikingly in point. There, the parties not agreeing as to the 
price of the land, the defendants procured the damages to be ap- 
praised by commissioners in the manner provided by law. After 
the construction of the road on the premises had commenced, the 


and his damages raised, 


appraisal took place by other commissioners appointed by the 
court. The road was completed and put in operation, but the 
money was not paid, and the plaintiff brought ejectment to recover 
the premises. In delivering the judgment of the court, Redfield, 
Ch. J., said: “It being admitted, as it seems to be, that the 


| plaintiff had full knowledge of the proceedings of the company to 


locate and construct their road upon his land, before and during 
all the time of the construction, and that he did not interfere in 
any way to prevent the occupation of the land for the purpose of 
the road, otherwise than by forbidding the hands working on the 
road until his damages were paid, and that on a single occasion, it 
becomes an important enquiry, whether he can maintain ejectment 
for the land, by reason of the non-payment of his damages. * * 
It is undoubtedly true that according to our general railroad stat- 
utes, and the special charters in this state, the payment or deposit 
of the amount of the land damages assessed or agreed, is a con” 


| dition precedent to the vesting of the title, or of any right in the 


filed their report as aforesaid, the company, after having made a | 


tender of the amount of damages tothe person entitled to the same, 
or madea deposit thereof with the clerk of the court in which the 
cas€ is pending, shall be authorized to proceed in the construc- 
tion of the work, as fully as if no disagreement had arisen. 

The main ground insisted upon by the plaintiff's counsel in sup- 
port of the judgment below, is that the law is unconstitutional, be- 


| repeatedly so held by this court. 


cause it takes private property for public use, without providing | 
| form as to stop the company in the progress of their works, and 
|.especially to stop the running of the road after it has been put in 


the owner with adequate means of obtaining compensation. 
In the case of Walther v. Warner (25 Mo. 277) it was held that 


legislative acts authorizing the taking of private property for | 


public use, are unconstitutional, unless they provide the owner with | ; age 
| the right to enforce it, in all proper modes. 


a proper remedy to obtain a just compensation; and that the 
remedy must be an efficient one, a mere judgment against a private 
corporation not being sufficient. In that case the company insti- 
tuted proceeding, to obtain title of land on which it had located its 
road. A judgment was rendered against the company for the 
damages assessed, and an order was made transferring the title to the 
land, to the company, and the court decided that actual payment | 
of the damages was essential to the vesting of the title in the com- 
pany. There can be no question of the justness or soundness of 
the rule above laid down. No man can be deprived of his property, 
even in the exercise of the right of eminent domain, unless he is 
compensated therefor, and a mere judgment which might turn out 
to be wholly uncollectable would not be a compensation. Before 
the title can be absolutely vested, by virtue of such proceedings 
payment becomes indispensably necessary. 


But it is a different question that we are here dealing with. There 
is no pretence here that the defendant has acquired a valid, legal 
title, but the point presented for consideration, is whether the cir- 
cumstances connected with its taking possession of the property, 


and constructing its track, and operating its road, will preclude a | 


remedy by theaction of ejectment. Nearly all the American states 
have the same constitutional provision that we have, and many of 
them possess a similar statute to the one under which this proceed- 


company to construct their road, and that if they proceed in such 
construction without this, they are trespassers, and this has been 
This may have led to the mis- 
apprehension in the present case. But it is certainly a very seri- 
ous misapprehension. In these great public works the shortest 
period of clear acquiescence, so as to fairly lead the company to 
infer that the party intends to waive his claim for present payment, 
will be held to conclude the right to assert the claim in any such 


whereby the public acquire important interests in its 
The party does not, of course, loose his claim, or 
He may possibly have 
some rights analagous to the vendor's lien in England and here, 
until the legislature cut it off. But it is certain, according to the 
English decisions, that he cannot stop the works, and especially 
the trains upon the road, if he has in any sense, for the shortest 
period, clearly given the company, either by his express assent, or 
by his silence, to understand that he did not intend to object t to 
their proceeding with their construction and operation. 

In the present case it is not precisely a parol license under which 
the company claim to have built the road. The record title to the 
land would be complete, with the addition of the fact of payment, 
or the deposit of the amount of the appraisal. That is a fact rest- 
ing always zz fais, and being so, although a condition precedent, 
and this 


operation, 
continuance. 





it may be waived by the party—in whose favor it exists 
by parol merely. The waiver may be by parol, as well as the per- 
formance, and the waiver may be partial as well as total. If these 
allow, then, a waiver in fact, either express or implied by acquies- 
cence in the proceedings of the company, to the extent of not in- 
sisting upon prepayment as a condition precedent, but consenting 
to let the damages be and remain a mere debt, with or without a 
lien upon the road bed, as the law may turn out to be, then it is 
impossible to regard the defendants, in any sense, in the light of 
trespassers or liable in ejectment.”’ 


As bearing further on this point, see the case of Baker v. The 
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Chicago, R. I. & P. Railway, decided at this term [supra, p——]. 
As the judgment of the court in the present case only provided 
that the title to the premises should vest in the company, on con- 
dition of the payment of the money assessed to the plaintiff, of 
course, till the payment is made, the strict legal title does not 
pass. But the plaintiff was present all the time and witnessed the 
progress of the work and made no objection. 

The company commenced proceedings under the statute for 
condemnation, and an award of commissioners was only given 
for this ; plaintiff appealed, or what is the same thing, filed his ob- 
jections, and had the amount raised. But he did not attempt to 
obstruct or in any wise impede the progress of the work. The 
plain inference was that he waived his right for prepayment of his 
damages and only intended to follow his remedy on his judgment. 
His conduct surely led the company to believe such was his pur- 
pose, and induced them to pursue a course and expend large 
sums of money which otherwise they would not have done. If 
plaintiff intended to rely on his rights and make present payment 
a condition precedent, he should have objected and forbidden the 
company to interfere or do any work on his land, till the question 
of damages was settled. But this he did not do, he acquiesced in 
the proceedings of the company to the extent of not insisting upon 
prepayment as a condition precedent, and after having done so, 
we do not think that he can maintain ejectment. 

If, from negotiation in regard to the price of the land or for any 
other reason, there is just ground of inference that the works have 
been constructed with the express or implied assent of the land- 
owner, it would seem wholly at variance with the expectation of the 
parties, and the reason of the case, that the land-owner should 
retain the right to enter upon the land or to maintain ejectment. 
There are other effective and sufficient remedies. A court of 
equity would unquestionably interfere, if necessary, and place the 
road in the hands of receivers, until the damages were paid from 
the earnings. 2 Redf. Am. Railw. Cas. 2d Ed. 253. 

But the only question that we are called upon to” decide, is, 
whether under all the facts and circumstances of this case, eject- 
ment will lie, and we think it will not. 

The judgment must therefore be reversed, and the cause reman- 
ded. 

The other judges concur, except Judge Sherwood, who is absent. 
JUDGMENT REVERSED. 








Notes and Queries. 

ELKO, NEVADA, Sept. 11, 1874. 
Epirors CENTRAL LAW JOURNAL :—Rather a novel question has arisen 
here, upon which I would like to have your opinion. .A. sues B. for $200 — 
in justice’s court, and under the evidence was undoubtedly entitled to that 
much, but the jury returned a verdict for but $100—upon which judgment 
was entered. A. immediately gave notice that he would appeal the case, and 
protested against an execution being issued, but against his wishes it was 
issued—the money collected, and satisfaction of the judgment entered by the 
justice. A. then appealed. Can the appeal be sustained, and what is A.'s 
remedy? The appeal is all correct, except that it is from a satisfied judg- 

ment. B. 
ANSWER.—We are not familiar with the local statutes of Nevada regulating 
appeals, and cannot say what power the superior court has on appeal. But 
either by appeal or certiorari the superior tribunal should give A. a remedy, 

-and will doubtless do so on proper application. 


We are much obliged for the following, and hope other readers of the JoUR- 

NAL will aid each other in the same way in like cases: 
SPRINGFIELD, MISSOURI, Sept. 28, 1874. 

EpiTors CENTRAL LAW JOURNAL :—lIn answer to W. F. (anée, p. 482), 
with regard to assigning a lease from month to month, I would cite as follows : 

The lease itself is not within the statute of frauds. Wag. Stat. p. 655, ¢ 1. 
The assignment of the lease probably is within the statute, though I find no 
decision in Mo. Reports. See Brown on Frauds, Chap. 4, % 45, # 46. The 
language of the statute is positive. W.S., p. 655, 2 2. Though the argument 
that interests, permitted to arise by parol should not require writing for trans- 
fer, is strong. Wagner's Statutes, 879, 77 10, 11, may have some bearing on 
this case. 


But in this case there was a good executory contract (Moss v. Green, 41 Mo. 
389, on mutal promises) which contract, according to W. F., has been entirely 
performed by the assignor, and as it would be a fraud on the assignor, for the 
assignee to refuse to carry out his agreement, equity will interfere notwith- 
standing Yhe statute of frauds. Farrar v. Patton, 20 Mo. 81; Dickerson v 
Chrisman, 28 Mo. 134; Townsend v. Hawkins, 45 Mo., 286; Sugget v. Cason, 
26 Mo. 221; Self v. Cordell, 45 Mo. 345. 

Frauds, etc., are not in the statute. Groves v. Fulsome, 16 Mo. 543; 
Cason v Cason, 28 Mo. 47; Cloud v. Irie, 28 Ma 578. 

Consult also, 7 Mo. 569; 20 Mo. 81 ; 31 Mo. 535; 42 Mo. 351. 

Respectfully, F. H. SHEPPARD, 





Book Notices. 


WEEKLY NOTES OF CASES Argued and Determined in the Supreme 
Court of Pennsylvania, the County Courts of Philadelphia, and the United 
States District and Circuit Courts for the Eastern District of Pennsylvania. 
Eutas L. BOUDINOT, Philadelphia, General Editor. Philadelphia: Kay & 
Brother, Publishers. “ 
This publication, of which the numher on our table is a specimen number 

only, is modeled after the ‘‘ Weekly Notes,’’ published by the English ‘‘ Incor- 
ated Council of Law Reporting."” We have been confidently looking for such 
publications to spring up in some of the states where the reports are two or 
three years behind the decisions—for instance, in [llinoisand Tennessee. We 
formerly (a#¢e, p. 72) had occasion to speak approvingly of a similar under- 
taking by Mr. Chaney, being a quarterly digest of the decisions of the Supreme 
Court of Michigan. That publication, excellent as it was, we regret to say, did 
not pay the printer, and is now issued gratuitously by a publisher as an adver- 
tising medium, We hope the present venture will have better success; although 
we think there is less need of it in Pennsylvania than in some other states ; 
since Pennsylvania has several enterprising law journals, which publish é# /ud/ 
all the decisions of the courts of that state (we presume) that are worth pub- 
lishing, and that very soon after they are pronounced. 

The following from the publisher's prospectus will indicate the scope of this 
publication : 

“The Weekly Notes of Cases is intended to meet the wants supposed to 
| be felt by the profession in the following particulars: First, in regard to the 
| cases determined in the supreme court of the state. It is intended to give 
notes which shall preserve the numerous cases that it is impossible to incor- 
| ate into the full official reports, which shall give a succinct account of what is 
| argued and determined in that court, ina compact form, and so serve as a guide 
to the full reports, and which shall give such account immediately upon the 
determination of the causes, as it is found impracticable to do in the more elab- 
orate reports. Secondly, in regard to the rulings of our local courts, both 
state and federal. ‘These are not at present systematically reported at all, nor 
is it possible to do so on the plan pursued by our present weekly law publica- 
tions. It is intended to give notes of these which shall preserve the rulings of 
the courts in the numerous practice-cases, whether written opinions are filed or 
not; and shall give the practitioner information, from week to week, of the 
decisions of these tribunals, many of which may never be reported, because 
not appealed from, and many more of which it is important for him to know 
when they are made, many months before they reach the appellate courts. As 
to the mode of reporting: It is intended to give ‘ notes,’ not full reports, of 
cases. To state what the court in each case Ae/d, not what the judge who 
delivered the opinion said. The cases cited will be given, as far as practicable, 
with the names of the counsel engaged. And the endeavor will be made to 
report all causes determined, down to the Saturday preceeding the day of 
publication.” 








LAW OF JUDGMENTs. By A.C. FREEMAN. Second Edition, Revised and 

Enlarged. San Francisco, A. L. Bancroft & Co. 1874. 

The first edition of this work appeared in January, 1873, and already we have 
the second edition, whose value has been increased by the addition of a large 
| number of cases, The word Judgment is used by the author as equivalent to 
the acts of judicial tribunals finally determining the rights of parties in civil 
actions and proceedings at law and in equity. The author has demonstrated 
that he is an accomplished lawyer—for none but such could produce a work 
which displays, on almost every page, skill in treatment and good judgment in 
the selection and use of the materials at his disposal. The Law Reports, 
state and federal, show that the Pacific coast possesses in proportion to 
numbers, more able lawyers and judges, perhaps, than can be found in any 
other portion of the country, and Mr. Freeman's work is one in which the 
profession there have a good reason to feel a just pride. A writer on the sub- 
ject of Judgments is constantly tempted to get into the field of executions or 
judicial sales, and if he once yields to the temptation, the character of his 
treatise will be changed, If this latter subject were exhaustively treated it 
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would expand the volume into two; if defectively treated, it had better be 
untouched. Mr. Freeman, we are glad to observe, has rigorously confined 
himself to Judgments, and has thus been able to keep his work within manage- 
able limits, and to have room to do well what he undertakes to do at all. We 
have no hesitation in recommending his work as one of great merit, and 
which will be found useful to every practising lawyer. 

The decisions, down to the time when the work went to press, are very fully 


collected, although it is scarcely practicable—perhaps not desirable—to include | 


them all. A judicious selection, criticism and comparison of cases is better, 
on a subject where the cases are legion, than to attempt to collect them all. 


Since Mr. Freeman's work was on the press the Supreme Court of the United | 
States has pronounced some important judgments on the subject of which Mr. | 


Freeman treats—notably, Thompson v. Whitman, 18 Wall. 457 (azée, p. 308), 
and Galpin v. Page, Ib. 350. In the case first cited, the constitutional pro- 
vision, and the act of Congress of May 26, 1790 (1 Stats. at Large, 122), as to 
the faith and credit to be given to judgments of sister states, are examined in 
a well considered opinion by Mr, Justice Bradley, and the sound conclusion 
reached that such a judgment may be contradicted as to the facts necessary to 
give the court jurisdiction, and if it be successfully cantradicted, the judgment 
is a nullity, though the record of such judgment may recite that the requsite 
jurisdictional facts existed. Galpin v. Page, supra, reverses the same case 
cited by the author, sec. 131, reported, 1 Sawyer C. C. Rep. 318. After the 


reversal, the case was again tried in the circuit court, before Mr. Justice Field | 


of the Supreme Court of the United States, and judgment was entered for the 
plaintiff, August 31, 1874. This able and learned judge accompanied the 


judgment with an elaborate opinion upon the subject of the presumptions of 


law in favor of the acts of courts of general jurisdiction, and considered with 


great care the extent and limitations of such presumptions. ‘The case is one | 


of unusual importance, and we present it to our readers in another place. 
We welcome Freeman on Judgments, as a substantial addition to the law 
literature of the country, 


PHE LAW OF LIFE INSURANCE, WITH A CHAPTER ON ACCIDENT INSUR- 
ANCE. BY GEORGE BLIss. Second Edition. New York: Baker, Voor- 
hies & Co. 1874 pp. 793. 

The subject of the Insurance upon lives, by reason of the peculiarities which 
distinguishes it in important respects from other Insurance, and of the vast 
magnitude of the interests involved in the business, deserves separate treatment. 
Life Insurance is the growth of the last twenty-five years, and in that time, both 
in this country and in Europe, it has attained an enormous development. The 
author, in his Preface, states that, while in 1858 there were in force less than 
43,000 policies insuring about $116,000, there were at the close of 1870, nearly 
740,000 policies in existence, insuring nearly 
than the national debt. 

In the important case of Anderson v. Fitzgerald, 4 House of Lords Cases, 
483, 505, which involved the meaning of a provision in a life policy, Lord 
Leonards in delivering his opinion, very truthfully observed: ‘ My Lords, I 
believe that a more important case than the present has not come before yotr 
lordships during this session. Because, although the point turns simply upon 
the proper construction of the instrument, yet it leads to such important con- 
sequences with regard to insurances for life, which are so common in this 
country, and upon which many persons entirely depend as their security for a 
provision for their families, that it becomes exceedingly important to consider 
maturely what is the true construction of an instrument of this sort.”’ 


$2,000,000,000,—a sum little less 


The author was therefore well justified in devoting a work to this highly im- 


portant branch of the law of insurance. 

The practical judgment of the profession has anticipated our favorable opin- 
ion of this Treatise, by calling for a second edition within three years from the 
publication of the first. 

Mr. Bliss is the district Attorney of the United States, for the Southern Dis- 
trict of New York, and is well-known as an able lawyer who has been for years 
in full and active practice. This has been a ‘tting preparation for useful and 
successful legal authorship, for in no other way can the wants of the profession 
be so fully appreciated or so well supplied. His work is no doubtall the better 
for ‘‘ having been completed,”’ as the author informs us, “\amid the pressure of 
an active practice, and chiefly in hours stolen from recreation and rest.”’ 

It is the design of the author to refer to every reported case on the subject, 
down to the time of his work going to press, and in this he has, no doubt, sub- 
stantially succeeded, but it is quite unimpossible not to overlook a few cases. 
The omissions however, are signally few and unimportant. In conclusion, we 
can concientiously indorse Mr. Bliss’ work as a good one, and cordially recom- 
mend it to the profession. 











Summary of our Exchanges. 
‘The Alabama Law Journal for October 3, has an article on Geographical 
Names as Trade-marks, in which it reviews the following cases: Brooklyn 


White Lead Co. v. Masury, 25 Barb. 416; Candee v. Deere, 54 Ill. 439; S. 

C.5 Am. Rep. 125; Newman vy. Alvord, 51 N. F. 89; See v. Haley, L. R. 5 
| Ch. Ap. 155; Wotherspoon v. Currie, L. R., 5 H. of L. 508; Radde v. Nor- 
man, L, R. 14 Eq. 348; Lea v. Wolff, 1 N. ¥. S.C. Rep. 626; and finally, the 
late case of Delaware & Hudson Canal Co. v. Clark, Supreme Court of the 
United States, 


It also has an article on the effect of mistakes in recording conveyances, in 
which the following New York cases are noticed: Frost v. Beekman, 1 Johns, 
Ch. 288; Ford v. James, 4 Keyes, 300; Peck v. Williams, ro N. Y. 518, and 
| N. Y. Life Ins, Co. v, White, 17 N. Y. 469. 

It also has a curious and instructive article by C. H. T., on Salaries of 
Judges. 

It publishes in full the important decision of Judge Blatchford in re Scull, 
which we have already noticed, aate, p. 399. 

It publishes the report of Dr. J. B. Miles, the general secretary of the Asso- 
ciation for the Reform and Codification of International Law, as to the past 
procedure and present position of the conference. 

It reports a case determined in the English Queen's Bench—Taylor v. The 
Liverpool and Great Western Steam Company. In this case the plaintiffs 
shipped on board the defendants’ ship at Liverpool for New York certain box- 
es of diamonds, under bills of lading, excepting amongst other things, “‘rob- 


bers, thieves, barratry of the masters and mariners,” and containing a clause 
that “the ship owner is not liable for any damage to any goods which is capa- 

ble of being covered by insurance." One of the boxes of diamonds was stolen 
| when on board the ship either on the voyage or after her arrival in port, before 

the time for delivery arrived, but there was no evidence to show whether they 

were stolen by one of the crew; or by a passenger, or after her arrival, by some 
person from the shore. AHfedd 1. That ‘‘damage to any goods” in the insurance 
| clause did not apply to the case of a total abstraction of the goods; 2. That 
the word “thieves” applied, as in policies of insurance, only to thieves external 
tothe ship, and not to a passenger or one of the crew; 3. That the onus of 
| showing that the loss came within one of the exeeptions lay upon the ship- 
owners, and not the shipper; and that, as the defendants had failed in show- 
| ing that, the plaintiffs were entitled to recover. 


Our excellent contemporary, the Chicago Legal News, has had a strike 
| among its printers, owing to a disagreement about paying full price of compo- 
sition for blank pages in the printing of briefs. The proprietors refused to pay 
this, and hence a strike, 45 printers putting on their coats. In three hours 
the plucky and energetic president of the News Printing Company had their 
places supplied by non-union printers or ‘‘rats,"" and the journal comes out-on 
time, looking as well as usual, and with four extra pages. 


‘The present number of the Legal News (Oct 5) publishes ve Perkins, which 
; wealso publish elsewhere. 

In re Atkinson, Mr. District Judge Nelson, District of Minnesota, rules 
that an assignee in bankruptcy may settle an indebtedness of the partnership, by 
cancelling a debt due from the same person to the separate estate of one of the 
members, placing the proceeds to the proper account; that if the claim is 
disputed, and is one that has been returned in the schedules, assignee may 
retain in his possession, until the final decision, as much of the proceeds 
which would otherwise belong to the creditor of the partnership as is necessary 
to satisfy the debt due from the partnership creditor to the separate estate of 
one of the members. 

In Brooke vy. McCracken, Mr. District Judge Deady, District of Oregon, 
holds that the action given to the assignee by Sec. 35 of the bankrupt act to 
recover property or the value thcreof, transferred contrary to such section, is 
within the jurisdiction conferred upon the Circuit Court by Sec. 2 of said act 
prior to the amendment of June 22, 1874; and that the amendments of june 
22, 1874, to Sec. 35 of the bankrupt act are not retroactive. ‘This opinion 
affirms Hamlin vy. Pittibone, avfe, p. 404. 

The case of the Northwestern Fertilizing Co. v. Village of Hyde Park, 
Supreme Court of Llinois (Walker, J.) is an able opinion on the power of 


courts to abate a nuisance, although the nuisance is committed in carrying on 
business authorized by the charter of a corporation. The court hold that the 
charter of a corporation cannot confer the right to commit a crime. : 

In Michigan State Insurance Co, v. Lewis, the Supreme Court of Michigan, 
(Mr. Justice Cooley) rule an interesting point in fire insurance. The plain- 
tiff made application for insurance and told the agent of the company that the 
incumbrance on the property was a mortgage of near $5,300 and said nothing 
about the accrued interest, and the mortgage was for $325 more, and the agent 
filled out the application stating the mortgage to be for that amount; Ae/d, 
that this was not such a misrepresentation as would make the policy void ; nor 
was the policy annulled by the commencement of foreclosure proceedings. 





Voris v. Sloan, Supreme Court of Illinois, is a case where land was settled 
upon trustees for the benefit of a female and the heirs of her body. She mar- 
ried and had two children, The husband having died, she and her children 
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! 
were reduced to extreme poverty. The property could not be rented, by rea- | 
son of the uncertainty of the tenure. ‘They could not pay the taxes, nor could 
the trustees, who had already advanced some $goo for this purpose, advance | 
any more. He/d, that this was a case where a court of equity would break in 
upon the terms of the trust and sell the land. 


Gage v. Lewis is an interesting decision of the same court, involving the | 
law in regard to fraudulent representations. 


The Western Jurist, for September, (Mills & Co., Des Moines, Iowa), has 
an able article on Monopolies—Railroads—National Banks. It has two articles 
on the subject of an elective judiciary. Another article, Elements of Success 
ina Lawyer, is an extract from an address of Professor Washburn before the 
Harvard Law School. 

It reports three decisions of the Supreme Court of Lowa : 

The Iowa Railroad Land Co. v. Carroll county, holding that a tax levied to 
pay interest upon county bonds issued in satisfaction of judgments rendered 
against the county, is legal and cannot be enjoined ; and that under chapter 87 
of the Iowa laws of 1872, (page 92) a county, (or any other municipal corpor- 
ation), has power to issue bonds in payment of judgments rendered against 
such county whenever the same are demanded by the creditor and the parties 
can agree as to their character. 

Also McLaughlin v. Bascom, holding that where in an action of slander, the 
words spoken are ambiguous, they are to be construed in the sense in which 
the hearers understood them ; and that in such case it is the province of the 
jury to determine the sense in which the words were understood. 

Also State v. Laffer, holding that under, the provisions of sections 3636, 
4426, and 4556, of the Code, a defendant, indicted for a public offense, is not 
a competent witness in his own behalf. And that the following instruction 
was correct: ‘If you find that the defendant sold any of the intoxicating 
liquors named in the indictment, at the time and places named therein, not- 
withstanding they may have put into it roots and tinctures, unless it changed 
the nature or character of the liquors,so that it was no longer whisky or 
brandy, or whatever it may have been originally at the time of the sale, it was 
a violation of the law. If its distinctive character as an intoxicating liquor 
was so destroyed that it could not be used as a beverage, and it became in fact 
a medicine to be used for diseases, and of such a character that it could not, 
in reason, be styled or used as an intoxicating drink, its sale was nota violation 
of law." And that courts will take judicial notice that the county seat where 
the court is being held is within the limits of the county, and may so inform 
the jury. 

The Westurn Jurist also contains a large amount of other interesting and 
readable matter, mostly selected. 


The Legal Inteliigencer, for October 2, publishes Piper v. Baldy, U.S. 
Circuit Court Western District of Pennsylvania, Mr. Chief Justice Strong, of 
which the syllabus is as follows: Judgment notes given dona fide, and for an 
amount actually received, will not be set aside merely because they were entered 
a month before a petition in bankruptcy was filed against the defendant. Some 
of the notes were dated three and four years before the petition was filed. 

Also the following decisions of the Supreme Court of Pennsylvania: Glenn 
v. Township of Ayr: When an act of assembly is in furtherance of the very spirit 
and intent of the contract, it is not an attempt to change the contract. Parol evi- 
dence should, therefore, have been admitted, under the act of March 24th, 1865, 
to show that the plaintiff was virtually a volunteer and entitled to the bounty. 

Watson's Executors v. Stern: Where a daughter proves an express promise 
by her father to pay for her services, and also an acknowledgement within six 
years of this, she is entitled to recover against his estate. 

The Blair Iron and Coal Co. v. Lloyd e¢ a/.: Liability for and measure of 
vtndictive damages are questions for the jury. 

The Legal Intelligencer also publsshes the opinion of Mr. Justice Field, in 
the Supreme Court of the United States in Weber v. Harbor Comissioners, 
with the following syllabus, which is kindly taken from the Chicago Legal 
News (Vol. 6, p, 408) without credit : 

That ariparian proprietor, whose land is.bounded by a navigable stream, has 
the right of access to the navigable part of the stream in front of his land, and 
to consruct a wharf projecting into the stream for his own use, or the use of 
others, subject to such general rules and regulations as the legisiature may 
prescribe for the protection of the public. 

In the absence of legislation the common law would govern in states 
which have adopted it. By that law the title to the shore of the sea, and of 
the arms of the sea, and in the soils under tide-waters is, in England, in 
the king, and in this country in the state, and any erection thereon without 
license is an encroachment upon the property of the sovereign, which he may 
remove at pleasure. 





That the complainant is not the proprietor of any land bordering the shore 
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of the sea. His land is situated nearly half a mile from what was the shore of 
the bay of San Francisco, at the time California was.admitted into the Union, 
over it the water at the lowest tide then flowed at a depth sufficient to float 
vessels of ordinary size. . That although the title to the soil under the tide- 


| waters of the bay was acquired by the United States by cession from Mexico, 


equally with the title to the upland, they held it only in trust for the future 
state, and when California was admitted into the Union upon equal terms with 
the original states, absolute property in, and dominion and sovereignty over 
all soil under the tide-waters within her limits passed to the state, with the right 
to dispose of the title to any part of said soils, subject only to the paramount 
right of navigation over the waters, so far as such navigation might be required 
by the necessities of commerce with foreign nations or among the several 
states. 





Legal News and Notes. 


—THE Supreme Court of California has pronounced the local option law 


of that state unconstitutional. 

THE governor of Missori nas appointed Edward A. Lewis, Esq.,a judge of 
the supreme court, in place of Judge Adams resigned. 

—IN the United States Circuit Court at Providence the jury in the case of 
Hon. E. R. Hoar v. George Washington Bowen, being an action to recover 
counsel fees in the Jumel cases, returned a verdict for the defendant. 

—THE Supreme Court of Illinois has decided that mandamus will not lie 
compelling the Illinois Central Railroad Company to sell the lands donated 
them by the general government. 

—ALL the Judges of the Supreme Court of the United States, will be in at- 
tendance at the opening of the court, October 12, and will commence on the 
docket, preparations for which are now being made by the officers of the 
court. 

—THE Attorney General decides that under the act of June 20, 1874, provi- 
ding for a redistribution of currency, the Comptroller of the Currency must 
rely ypon requisitions upon States having an excess of circulating notes to 
make up the deficiencies to the States having less than their due proportion of 
currency, and that circulation is to be issued to the deficient States as appli- 
cations are made, and to supply the amount so issued. Requisitions are then 
to be made upon the States having .n excess. 

—HOn. ANDREW G. MILLER Formerly United States District Judge for 
the District of Wisconsin, died recently in Milwaukee. Judge Miller occupied 
a seat on the federal judicial bench with marked ability for thirty-five years. 
As an admiralty judge he had but few superiors. Judge Miller was born. in 
Pennsylvania, where his youth and early mauhood were passed. He went to 
Miiwaukee in 1838 as a territorial judge, under appointment of President Van 
Buren. In 1845 President Polk appointed him district judge of Wisconsin, 
and that position he held until January last, when he resigned under the new 
law of Coneress. 

«—JOSEPH H. BRADLEY, Esq., who was suspended from the roll of the Su- 
preme Court of the District of Columbia, in 1867, has been readmitted, It 
will be recollected that a difficulty sprung up between Mr. Bradley and Judge 
Fisher, when the latter was presiding in the Criminal Court in 1867, and Mr. 
Bradley was defending John H. Surratt on a charge of conspiracy against the 
United States at the time Mr. Lincoln was assassinated, and that Mr. Bradley 
challenged Judge Fisher to fight a duel, and that it was for this act Mr. Brad- 
ley’s name was stricken from thé roll of attorneys. Mr. Durant having moved 
for Mr. Bradley's readmission, Chief Justice Cartter said he saw no reason 
why what had passed between Messrs. Bradley and Fisher should not be for- 
gotten. He thought there was no good reason to believe that an enmity still 
existed, and he would say that Mr. Bradley's name would be restored to the 
roll. 

—HON. JOHN GANSON, an eminent lawyer of Buffalo, New York, died re- 
cently in that city, inthe 57th year of his age. He was born at Le Roy, Gen- 
esee county, New York ; received a good education, graduated at Harvard in 
1839, studied law and was admitted to the bar. About 30 years ago he re- 
moved to Buffalo, and soon acquired and maintained an extensive and lucra- 
tive practice. He and his late partner, James M. Smith (now Judge Smith) 
were solicitors for the New York Central Railroad Company, aud retained that 
lucrative position when Mr, Vanderbiit acquired control. Although he avoided 
politics and preferred the labors of his profession, yet he was twice elected by 
the democratic party to the state senate,and once (in 1862) to Congress. A writer 
in the New York Tribune says: ‘‘ Mr. Ganson’s ability as a lawyer was very 
great. Heheld numerous briefs in cases before the court of appeals, and was 
intrusted with the managemant of the most important suits. In politics he 
exercised a just influence in the councils of his party, but never used it to aid 
corruption or to shield incompetency. In person he was tall and well pro- 
portioned. His complextion was light and his features were expressive of 
intelligence and discernment.” 
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